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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the Matter of Application Seri al No. 77/341,034 HYDRATE FOR THE CURE 
 
THE SUSAN G. KOMEN BREAST 
CANCER FOUNDATION, INC. d/b/a 
SUSAN G. KOMEN FOR THE CURE, 
 

Opposer, 
 
v. 
 
ANDREW J. COVAULT, 
 

Applicant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
Opposition No. 91188256 

TO THE HONORABLE TRADEMARK TRIAL AND APPEAL BOARD 

OPPOSER’S MOTION UNDER 37 C.F.R. § 2.120(e) FOR ORDER 
COMPELLING APPLICANT TO ANSWER INTERROGATORIES AND 

TO PRODUCE DOCUMENTS FOR INSPECTION AND COPYING 

Opposer The Susan G. Komen Breast Cancer Foundation, Inc. d/b/a Susan G. 

Komen for the Cure files this motion to compel answers to written discovery requests 

that were duly served on Applicant and in support would respectfully show the Board as 

follows: 

In accordance with the Board’s Scheduling Order of October 30, 2009, Discovery 

opened in this opposition on November 30, 2009 and is set to close on May 19, 2010. 

Opponent served its Initial Disclosures on November 20, 2009. 

On December 1, 2009, Opponent served Opposer’s First Set of Interrogatories to 

Applicant (the “Interrogatories”) and Opposer’s First Requests for Production to 

Applicant (the “Requests”) by mail on Applicant.  Copies of the Interrogatories and the 

Requests are attached hereto as Exhibits A and B respectively. 
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Responses to the Interrogatories and Requests were due under Fed. R. Civ. P. 

33, 34 on December 31, 2009, with an additional five days added under 37 C.F.R. § 

2.119(c). 

No response to the Interrogatories and Requests was received by the due date.  

Nor did Applicant request an extension of the time for responding. 

On January 20, 2010, Opposer’s attorney wrote to Applicant pointing out that no 

responses had been filed and stating that Opposer intended to file a motion to compel 

unless responses were received by January 29, 2010. 

On February 1, 2010, Applicant sent an email to Opposer’s attorney stating that 

his failure to respond had been caused by the ill-health and untimely death of his wife 

on January 21, 2010 and that he therefore needed 60 days extension.  Opposer’s 

counsel responded that in the circumstances Komen would agree to the extension. 

By May 2010, however, no responses or further request for extension had been 

received from Applicant and Opposer’s attorney wrote on May 6, 2010 reminding 

Applicant that he had not responded to the Interrogatories and Requests and stating 

that Opposer intended to file a motion to compel unless the responses were received by 

May 10.  When no response to the letter of May 6 was received, Opposer’s counsel 

followed up by email on May 13, 2010.  Applicant replied by email on May 14, inviting 

Opposer to go ahead with its motion.  Copies of the parties’ correspondence are 

attached hereto as Exhibit C.1 

Opposer requests that the Board order Applicant to answer the Interrogatories 

and Requests forthwith.  By failing to object to the discovery, or request an extension 

before the due date of January 5, 2009, Applicant waived any right to object to the 
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Interrogatories or Requests.  Fed. R. Civ. P. 33(b)(4).  The Board has broad discretion 

in determining whether objections have been waived by a failure to respond, that 

discretion should be in favor of Opposer.  Several reminders have been sent to the non-

responding party, a request for an extension of time to respond has been acceded to 

and yet no answers have been provided more than four months after the original due 

date. 

The Board should order Applicant to answer the Interrogatories and Requests 

and to produce responsive documents for inspection and copying fully and without 

objections. 

 
Dated: May 19, 2010 
 

Respectfully submitted, 
 
/s/ John M. Cone   
John M. Cone 
Hitchcock Evert LLP 
P.O. Box 131709 
Dallas, Texas 75313-1709 
(214) 880-7002 Telephone 
(214) 953-1121 Facsimile 
jcone@hitchcockevert.com 
 
ATTORNEY FOR OPPOSER THE 
SUSAN G. KOMEN BREAST CANCER 
FOUNDATION, INC. d/b/a SUSAN G. 
KOMEN FOR THE CURE 
 
 
 

                                                                                                                                                                                           
1 In Exhibit C, parts of the correspondence discussing settlement have been redacted. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 19th day of May 2010, a true and correct copy of the 
foregoing document was served via U.S. First Class Mail, postage prepaid on Applicant 
Andrew J. Covault, 7615 Southwold Ct., Cumming, GA 30041-8314. 

 
 
 
/s/ John M. Cone __  
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